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)      
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  Your Way Beauty Salon, )

)

Defendants.        )

_________________________________)

CLARIFYING M EM ORANDUM  AND ORDER

(July 19 , 1998)

ANDREWS, Judge

INTRODUCTION

This mat ter came before the Court  upon receipt of  a copy of  a

M emorandum,  dat ed July  6 , 1998 , f rom  the Dist rict  Court  of  the V irgin

Islands - Bankruptcy  Div ision.  It  w as authored by  tw o V irgin Islands Dist rict

Court  judges sit t ing as bankrupt cy judges pursuant  to 28  U.S.C. 152(a)(4 ).

The M emorandum addresses this Court ’ s Order in t he above capt ioned

mat ter issued on April 25 , 1998 .  The Bankrupt cy  Court  implies that  it s

M emorandum w as w rit ten t o c larif y this Court ’ s “ apparent

misunderstanding”  of  federal law  and t o avoid conf usion and needless

conf rontat ion betw een federal and territorial court s.  Quit e f rankly, this Court
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has no problem w ith conf rontat ion.  It  is through conf rontat ion that m any

great  nat ions have become so.  Further, it is the view  of  this Court  that  the

Bankruptcy Court  has misunderstood this Court ’ s position.  This

M emorandum is intended to provide further clarit y f or the Bankruptcy Court

and lit igant s as w ell.

FACTS

1) Plaintif f  obtained a judgment in this mat ter for $2 ,8 78 .0 0  on May

6 , 1997 .

2 ) On September 5 , 1997  she requested a w rit  of  execut ion on

Def endant ’ s 1990  Ford autom obile (#C2000).

3 ) Def endant ’ s Ford w as at tached on November 12 , 1997 , and sold

by auction on December 18, 1 99 7.

4 ) On December 18 , 1997 , Defendant  f iled a request t o set  aside the

sale and for release the vehicle forthw it h,  pursuant  to 11  U.S.C. 36 2(a) and

103(a).  She alleged t hat  a bankrupt cy pet it ion had been f iled on December

17 ,1997 .  By Order entered December 22 , 1997 , t his Court  vacated the

December 18 t h sale,  and denied the Request  for Release of  the V ehicle.

5 ) On January 9 , 1998 , Defendant  f iled a second mot ion for release

of  her vehicle.  She claimed t hat  it  w as exempt  pursuant  to 1 1  U.S.C.
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522(d)(2 ) and 547(b).  On February  13 , 1997 , she f iled yet  another  request

for release of  the vehicle.  In that  request she indicat ed that  a “ Debt or’ s 341

hearing/meet ing”  w as conducted on January  28 , 1998 , and reit erat ed that

the vehicle w as exempt  pursuant  to Sect ion 52 2(d)(2).  While a ruling on

Defendant ’ s request s w as pending, a copy of  an Order dated M arch 12 ,

1998 issued by the U.S.  Bankruptcy  Court  for the Virgin Islands w as f iled

w ith this Court  on M arch 1 3 , 1997 .  That  Order st ated t hat  “ the custodian”

of  the Debtor’ s 1990  Ford Escort  shall f ort hw it h release it  to her.   It  w as

w rit ten by  Joseph L. Coset t i, purport edly sit t ing as a bankruptcy  judge by

Order of  Recall issued by t he Judicial Council of  the Third Circuit  dat ed

August  26 , 1997 .  On March 23 , 1998 , t his Court  denied Defendant ’ s

second and t hird requests f or release of  the vehicle.

6 ) On A pril 1 4 , 1998 , Def endant  f iled a copy of  an “ amended order”

f rom the same Bankruptcy  Court .  This order comm anded the “ of f ice of  the

M arshals of  the Territorial Court  of  the V irgin Islands,  Div ision of  St . Croix,”

to immediately release Def endant ’ s vehicle.  It  further indicated t hat  a show

cause order, to hold them in contempt , w ould issue upon not ice of  non-

compliance to the Bankruptcy  Court .

7 ) Neither the Territorial M arshal, nor any court employee f or t hat
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mat ter, w as formerly served w ith copies of  any of  the Bankrupt cy  Court ’ s

orders.

8 ) On or about   April 2 2 , 1998 , bankruptcy  judge Joseph L. Coset t i,

telephoned this Court  concerning compliance w ith his order.  He insisted t hat

he did not w ant  to speak to t he judge w ho denied release of  the vehicle, but

rat her to t he chief  marshal.  He furt her stat ed that  he w ould not w ant  to

send f ederal marshals to arrest  the Territ orial Court  marshals.

9 ) On April 24 ,  199 8, Judge Cosett i finally called this Court  and

discussed compliance w ith his order w it h t he undersigned.   He insisted t hat

the Bankrupt cy  Court  had t he authorit y to order t he marshals of  this Court

to release the vehicle despite the existence of t his Court ’ s order to t he

contrary.  The undersigned disagreed, and the m at ter rem ained unresolved.

10) On April 25 , 1998 , t his Court  issued an Order again denying

release of  the vehicle and explaining it s position concerning the Orders of  the

Bankrupt cy  Court .

DISCUSSION

1) Ident if icat ion of  Pert inent  Issues

This Court  can appreciate the at tempt  by the Memorandum authors to
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creat e peace bet w een the courts, if such is their intent.   Any such at tempt ,

how ever, is doomed t o f ailure unless, and unt il, t he Bankruptcy  Court

recognizes and adm its, if  not  apologizes, f or it s improper conduct .

Conspicuously  absent  f rom t he Bankruptcy  Court ’ s 17 -page opinion on

federal law  is any ment ion, w hatsoever, of  the bankruptcy  judge’ s [farw ud

and outa place] conduct .  This Court  w as disrespected w hen the bankruptcy

judge elected to t elephone this Court  and t hreaten to arrest  it s employees.

It  w as not  the “ proceedings and orders of  the bankruptcy  judge”  that  w as

interpret ed as int imidat ion and stemming from an imperialist ic at t it ude. See

In Re Barbara Proper, M emo dated 7/6 /98 , Pg.  14  (D.C. Bank.Div.).  It  w as

his improper conduct  ment ioned above, w hich ran afoul of t he appearance

of  impropriet y and placed t he Territ orial Court  marshal’ s in a dif f icult

posit ion, that  w as so interpret ed.   Absent  recognit ion of  this disrespect ,

peace is yet  a dist ance aw ay.

The Bankrupt cy  Court  has gone t o great  lengths obviously att empt ing

to establish t he incorrectness of  this Court ’ s judgment  w hich denied release

of  Defendant ’ s vehicle.  The correct ness of  this Court ’ s judgment how ever,

is not  an issue here.  Consequent ly, this Court  w ill not  address it .  Suff ice

to say t hat  many arguments made and authorit ies cited by the Bankruptcy
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1
The Bankruptcy Court,  in its Memorandum, has acted as an adversary for Defendant.  It

sought to make every argument and cite every statute that w ould support  release of  the vehicle.
It cited 11 U.S.C. 522(f )(1),541(a),542,543 and made related arguments.  None of these w as
presented to this Court by Defendant.

Court  in it s Memorandum w ere not  made or cited to t his Court  by

Defendant .1  The M emorandum authors have failed to address the real issues

in this matter.  They are: 1 ) Whet her the Bankrupt cy Court  had jurisdict ion

to review  this Court ’ s December 22 , 1998  decision that  the automat ic stay

provisions did not  require release of  the vehic le?; and 2 ) What  w as

Defendant ’ s proper recourse to this Court ’ s adverse decision?  Before

addressing these issues how ever,  it  is im port ant  to t ouch on t w o more

fundam ent al issues.  

2 ) Designat ion of  Bankrupt cy Judge /  Cont empt  Pow er

The f irst  fundament al issue is w hether the bankruptcy  judge had any

authorit y to assume such a role, and t hus issue any of  the  orders it  did

concerning release of  the vehicle?  Only judges of  the District  Court  for the

territory  of  the V irgin Islands can assume the role of  bankruptcy  judges for

the V irgin Islands Dist ric t  Court . 28  U.S.C. 152(a)(4).  Sect ion 1 52(a)(4)

prov ides for appointments of bankruptcy judges by the circuit  courts.  Such

appointments, how ever, are conditioned on authorization by Congress
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pursuant  to Sect ion 15 2 , w hich is yet t o be given.  Alt hough Sect ion 15 5(b)

provides for the recall of ret ired bankruptcy judges to serve in any  “ judicial

district ”  by the judicial counc il, t he Virgin Islands is not included in the

“ judicial distr icts” . See 28  U.S.C. 155(b);  28  U.S.C. 152(a)(2).   Theref ore,

the recall,  by  Order of  the Judicial Council of  the Third Circuit  dat ed

8 /2 6 /9 7 , of  the bankruptcy  judge, w ho issued the orders in t his matter, to

serve in the dist rict  of  the V irgin Islands, is of  quest ionable validit y.  This is

the conclusion reached by Chief  Judge Thomas K. M oore, in a recent lengthy

opinion.  There he addressed an appeal to t he Dist ric t  Court  of  the V irgin

Islands of  orders issued by  the very  same bankruptcy  judge w ho issued the

orders in this mat ter.  Judge M oore held that “ there is no statut ory  authorit y

to assign a United States bankruptcy  judge to be a judicial off icer of [ the

Virgin Islands Dist ric t  Court ]” , and that  the bankrupt cy judges’  order w as

therefore a nullity . In Re Jarit z Industries, Ltd., 36  V .I. 225 ,2 2 8 ,2 3 0 ,231

(V.I.D.C.  1997).  Thus, Judge Coset t i’ s very designation appears cont rary

to law .  His orders, t herefore, are of  quest ionable validit y.

The second f undam ent al issue is w het her the Bankrupt cy Court  has

contempt  pow ers over the marshals of  this Court .  There is exist ing authorit y

for the proposit ion that  bankruptcy  judges carry no such pow er.  In In Re
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Sequoia Aut o Brokers Lt d. , Inc., the Ninth Circuit   concluded that bankruptcy

judges have no jurisdict ion t o issue contempt  orders.  It  st ated t hat  based

on its conclusion that  such “ judges’  exercise of  the civil contempt  pow er is

not  express or implied in the new  Congressional enactment s, w e hold that

Congress has not  conferred t he civil contempt  pow er on bankruptcy

judges.” 82 7  F.2 d 1 2 8 1 ,1291  (9 t h Cir. 1987).  The doubt fulness of  the

bankruptcy judge’ s cont empt  pow er makes his threats t o arrest  even more

improper.

3 ) Bankruptcy  Court ’ s Jurisdict ion /  Proper Appellate Procedure

Assuming that  the bankruptcy  judge’ s Crder w as valid, this Court  now

turns to t he real issues in this case.  This Court m aintains that  the

Bankruptcy Court  w as w ithout  jurisdict ion to decide the issue of  the

vehic le’ s release.  That  issue w as decided by this Court , on December

22 ,1997 , adversely t o Defendant .  In so doing, this Court  exercised it s

concurrent  jurisdict ion over automat ic st ays pursuant  to 1 1  U.S.C.  362 . See

48 U.S.C. 1612(b) and 4  V.I.C.  76(a) (vest ing original jurisdict ion in t his

Court  over all c iv il act ions); See also V.I. Housing A ut horit y v. Coast al

General Const ruct ion, 27  F.3 d 911 , 915  (holding that   the Virgin Islands



Diaz v Proper, S.C. 209/97
Clarif ying Memorandum and Order
Page 9

Territ orial Court  and the District  Court  has concurrent  jurisdict ion over

federal question and diversit y cases).  Courts have recognized the concurrent

jurisdict ion betw een state and federal courts over bankruptcy  stays. See In

Re: Richard A . Weller, 1 89  B.R. 4 67 , 4 71  (Bankr.E.D. W is.  1995) (stat ing

t hat  W isconsin “ circuit  court  had jurisdic t ion to determine w hether t rial of

the act ion pending before it w as subject t o the stay of  [sect ion] 362  of  the

Bankruptcy Code.” ); In Re: Law rence B. Cummings, 201  BR. 5 86 , (Bankr.

S.D. Fla. 1996)(stat ing that “ it is w ell-set t led that  state court s have

concurrent  jurisdict ion w ith bankruptcy courts t o determine the applicabilit y

of  the automat ic stay.” ).  This Court t hen, having f irst  decided an issue it

w as com pet ent  to decide, w as, and st ill is, ent it led to have its dec ision given

full faith and credit.   Defendant ’ s proper recourse w as not  to seek review  in

the Bankruptcy  Court , but  to appeal this Court ’ s decision through

appropriate channels.   She could have also, and st ill can,  move this Court  for

reconsiderat ion. See Celotex Corporation v. Edw ards, 11 5 S.Ct. 1 49 3,

1501) (19 95) (holding that  “ it is for t he court  of f irst  instance to determine

the question of  the validit y of  the law , and unt il it s decision is reversed for

error by  orderly rev iew , eit her by  it self  or by  a higher court , it s orders based

on it s decision are to be respected. ” ); Homola v.  M cNamara, 59  F.3d 647 ,
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651 (7 t h Cir. 1995) (st at ing t hat  “ once a court  issues an order, the collateral

bar doct rine prevents the loser f rom migrating to another t ribunal in search

of  a decision he likes bet ter.” ); Kelleran v. Andrijevic, 82 5  F.2d 692 , 695

(2 nd Cir. 1987) (stat ing that “ bankruptcy  proceedings may not  be used t o re-

lit igate issues already  resolved in a court  of  competent  jurisdict ion. ” );

Cisneros v.  Cost  Control Marketing &  Sales Management, 862  F.Supp.

1531 , 1533  (W.D.Va.  1994) (assert ing it s concurrent  jurisdict ion w ith the

bankruptcy court  relat ive to automatic stays and concluding that  “ long-

standing principles of  com it y suggest  that  it  is appropriat e for t his court ,

rat her than the bankruptcy  court , to decide the issue because the proceeding

w as f irst  f iled in this court .” );In re: Louis Paul M assa, No. 92-21841 , 1998

Bankr. Lexis 1 04 , at  * 29 , (st at ing t hat  “ under the Rooker-Feldm an Doct rine,

w hen a state court  has jurisdict ion t o decide a federal quest ion,  a federal

court , including a bankrupt cy  court , has no subject matter jurisdict ion to

rev iew  t he state court ’ s det erminat ion on t hat  federal quest ion. ” ); In the

Mat ter of  James K. M arler, et .al., 58  B.R. 481 , 483 (Bankr. D. Kan. 1986 )

(stating that  “ the bankruptcy  court  is w ithout  jurisdict ion to either enjoin a

state court ’ s act ion or void it s judgement  as a violat ion of  the automat ic

stay.” ).  This is so,  even if  this Court ’ s decision is incorrect , for t his Court
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carries along w ith t he authorit y to decide, t he concomitant  right  to err.  The

Bankruptcy Court  cannot “ act  as an appellate court  to review  that

determinat ion and correct  it .  This is true even if  it  w ere clear t hat  it  w as an

erroneous determination.”  In re: Louis Paul M assa, at  * 30 ; See also In Re:

Richard Willer, 189  B.R. at 4 70  (stating that  state court ’ s “ decision, right or

w rong, is binding on this court  w ith respect  to w het her the t rial w as st ayed

by [section] 36 2.” ); In Re: Robert L. Jungkunz, 19 1 B.R. 684 , 6 87  (Bankr.

S.D.O.  1996) (st at ing t hat  “ this court  is not  an appellate court  w ith regard

to state court s.   The judgments of  the state court , even if  incorrect , must

be given res judicata ef fect  in t his court .” ).

4 ) Obligat ion of  Judges / Respect  Betw een Court s

Finally , this Court  needs no schooling f rom the Bankruptcy  Court , or

any one, on t he “ responsibilit y  and obligat ion of judges to f ollow  the

supreme law  of  the land as enacted by Congress pursuant  to the

Const itut ion of  the United States” . In Re Barbara Proper,  Memo at  Pg. 15 .

The territ orial judges took an oath t o support , obey, and defend, t he

Const itut ion and law s of the United States.  This is not  a case of  deliberat e

ref usal to follow  the law .  This Court  respected and f ollow ed t he “ supreme
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law ”  w hen it vacated the sale.  It is a case of  conf lict ing interpretations of

the law .  The “ supreme law ”  authorizes this Court  to perform the funct ion

of  interpretation.  The issue is one of  respect .  If t he bankruptcy  judges,

indeed, w holeheart edly joins in the em ancipat ion celebrat ion,  then they

should t reat t he court  of  the emancipated people w ith respect .  They should

not  threaten t he people of  this Territ ory w it h it s quest ionable contempt

pow ers, and then have the real bankruptcy  judges (i.e., t he M emorandum

authors) ignore, overlook , and remain mum about  their judge’ s blat ant ly

improper conduct.  Such silence condones the disrespect  and can only result

in the recurrence of  the “ apparent  misunderstanding” .  The question thus

surf aces, does the Bankrupt cy  Court  respect  the authorit y and dignity of  this

Court?

This Court  need not  consult  w ith any  magist rate to f acilit at e

communicat ion betw een the court s.  There is no communicat ion problem.

There is a need for plain ordinary respect , a qualit y that  emanat es f rom t he

heart .  In it s absence, this Court  w ill continue to register it s objection. 

CONCLUSION

For the foregoing reasons,  this Court  concludes that  the purport ed
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Order of  the Dist rict  Court  - Bankrupt cy  Div ision dated July  6 , 1998 , is a

nullit y .

____________________________

ALPHONSO G.  ANDREWS, JR.

Territorial Court  Judge

ORDER

In accordance w ith t he above Clarify ing Memorandum,  it is hereby

ORDERED that  the Order of t his Court issued on April 25 , 19 98

requiring the Territ orial M arshal t o m ain custody of  the 1 990  Ford at tached

in this mat ter shall remain in ef fect .

____________________________

ALPHONSO G.  ANDREWS, JR.

Territorial Court  Judge

ATTEST:

Yvonne Wesselhoft ,

Clerk of  the Court

By :________________

Deputy Clerk


